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What is an 
Employee?



Employee / 
IRS Definition

https://www.irs.gov/businesses/small-businesses-self-employed/employee-common-law-employee



What is an 
Independent 
Contractor?



Independent 
Contractor / IRS 
Definition

https://www.irs.gov/businesses/small-businesses-self-employed/independent-contractor-defined



It’s All About Control



What are 
the Rules?

https://www.irs.gov/businesses/small-businesses-self-employed/independent-contractor-self-employed-or-employee



Sample Factors

1. Type of Instructions
• What, Where, When, Why?
• Who bought the tools, 

equipment, etc.?

2. Degree of Instruction
• Detail vs. Broad

3. Evaluation Systems
• Performance v. Result

4. Training Systems
• On-the-Job = Employee



Larry the 
Landscaping Guy

• Asks to be paid $35 each time he mows.
• Brings his own equipment.
• Tries to mow on Tuesdays but can vary.
• You tell him how high you like the grass, 

and that’s about it.

INDEPENDENT CONTRACTOR (1099)



Ivan the IT Guy

• Works 8:30-5:00 M-F. 

• Uses your computer and internet.

• Has a company e-mail address (@). 
• Works for Geek Squad on weekends.

EMPLOYEE (W-2)



What about 
Carey the 

Consultant?
• Works 20-30 a week for you.

• But is paid through her LLC.

• Has a company computer and a 
company e-mail address (@).

• Works for other clients as well.
• Receives quarterly performance 

reviews from your CFO.

• Is paid a flat fee each month.

???????????



Still Confused? There’s always Form SS-8.



Sample Penalties

Unintentional:

• Possible back taxes of even over 40% of the 
misclassified contractor’s wages (going back up to 
three years). 

Intentional:

• The IRS may seek a criminal conviction with up to a 
year in jail and a fine as high as $500,000 for an 
entity/employer.



Working Condition 
Fringe Benefits

Basic Rules

1. Benefit must relate to employer's business;

2. Employee would have been entitled to an income tax 
deduction if paid personally;

3. Business use must be substantiated with records. 

If the cost of an item is deductible by an employee as a business 
expense, it may be excludable from the employee’s wages as a 
working condition fringe benefit if provided by the employer. 



De Minimis 
Fringe Benefits

De minimis fringe benefits include property or services, 
provided by an employer for an employee, with a value so 
small that accounting for it is unreasonable or administratively 
impracticable.

Examples: 

• Personal use of photocopier;

• Group meals, employee picnics;

• Theater or sporting event tickets;

• Coffee, doughnuts, or soft drinks;

• Flowers or fruit for special circumstances. 



Common Taxable 
Fringe Benefits

• Moving Expenses/Reimbursements;

• Clothing Purchases/Reimbursements;

• Cash Awards and/or Prizes;

• Bonuses and/or Incentive Plans;

• Use of a Vehicle/Vehicle Reimbursement;

• Vacation Awards/Expenses;



Questions?

Chris W. McCarty

865-546-4646
cmccarty@lewisthomason.com 

*These materials are being provided for 
presentation purposes only, and do not create an 
attorney-client relationship. 
*The presenter is only licensed to practice law in 
the State of Tennessee.


